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CONSULTANT AGREEMENT FOR WORK PERFORMED BY NON-U.S.

(LOCALLY RETAINED) CONSULTANTS OUTSIDE THE UNITED STATES 

QUESTIONS AND ANSWERS
Introduction


Attached is a new form of agreement for consultants retained locally by CARE Country Offices.  

This is a tool for Country Offices.  No Country Office is required to use this form.  We prepared this form in response to feedback from the Country Offices that the usual CARE Atlanta sample consultant agreements were too complex for local consultants.  This is a simpler form in plainer English with provisions that may be easier to understand.  

This simpler form is intended only to be used (1) for consultants, (2) when the work will be performed outside the U.S., (3) the consultant was not recruited in the United States, and (4) the work will be performed by a national or resident of the country where the Country Office is located.  

For international consultants, including US consultants, and for work performed in the US, continue to use the usual CARE Atlanta consultant forms.  This is necessary, among other reasons, for tax reporting and US Government compliance purposes.

These Questions and Answers are intended to help you develop a form of consultant agreement that works for best for you.  

QUESTIONS AND ANSWERS

Q:  WHEN SHOULD WE USE THIS FORM?

A:  This is a sample form that the Country Office can modify (as described below), and use when:

1. CARE is engaging a consultant to perform work or supply materials for it;

2. The work will be performed outside the United States; 

3. The consultant was not recruited in the United States; and

4. A local person or company that is a national of, and resides in, the country where the CARE Country Office or field office is located will perform the work.


If the consultant is not a national and a resident of the country in which the contracting CARE office is located, then use the usual CARE Atlanta consultant forms.  This means that if the consultant is an American citizen or resident, use the regular consultant form.  Also, use the regular form if the consultant is a citizen or resident of another country foreign to the contracting CARE office.

On request, CARE Atlanta can provide simple purchasing terms to include in procurement orders.  Please contact shad@care.org.  

Q:  DO ALL COUNTRY OFFICES HAVE TO USE THIS FORM?

A:  No!  This sample agreement contains minimum, usual contract provisions.  Each Country Office may develop its own form by using terms from this sample agreement and then:

1. If appropriate, include stronger provisions, for example, penalties for performance delays.

2. Tailor the sample contract to fit your local context.  

a. Add in provisions applicable to the local situation.  For example, consider adding a dispute resolution paragraph that says what law will govern, whether the parties will arbitrate, etc.  We have not proposed a standard dispute resolution mechanism because legal alternatives vary so greatly among countries.

b. If some provision of the sample agreement is locally abhorrent or otherwise does not fit the local situation, the Country Office may omit it from the local form of agreement. 

3. Have your local legal counsel review your revised form of the agreement, and include his or her comments.

4. Translate the form you develop into relevant languages so that your consultants and consultants understand their obligations.

Q:  CAN YOU PROVIDE SAMPLE DISPUTE RESOLUTION LANGUAGE THAT WE COULD MODIFY?

A:  Yes.  Here are some alternatives:

Governing Law. This Agreement shall be interpreted and enforced according to the laws of _________ [name state/country], and the parties consent to the jurisdiction of the courts of _________ [name city and state/country].

Mediation; Arbitration.  The parties shall first try to resolve any dispute relating to this agreement by good faith negotiation, and failing that, by mediation.  The parties shall select a mutually acceptable mediator and work with the mediator to resolve the dispute.  If mediation does not resolve the dispute, the matter shall be settled only by final and binding arbitration in accordance with the rules of the ____________[rules could be specified or not.  Some alternatives: rules of the United Nations Commission on International Trade Law (UNCITRAL), available at http://www.uncitral.org/en-index.htm.

Q: IF I HAVE QUESTIONS, WHOM DO I ASK?

A:  If you have questions about procurement procedures, contact Procurement Supervisor Rosemary Sicay-Perrow at sicay-perrow@care.org .  If you have questions regarding the contract terms, please email Leslie Shad at shad@care.org or Joseph J. Iarocci at iarocci@care.org of the Office of General Counsel.
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NOTICE TO INTERNATIONAL CONSULTANTS WORKING FOR CARE

OUTSIDE THE UNITED STATES

In connection with your consultation work for CARE, and travel relating to your work, you may encounter difficult conditions and hazards.  The risks inherent in that travel and work include personal injury, illness, kidnapping, civil unrest and the loss of, or damage to, your property.  In addition, emergency rescue, medical facilities or an adequate level of medical expertise may not be available to you.   CARE cannot assure your safety or that of your property.  It is your obligation to understand in advance all the risks inherent in your travel and work because, in accepting this consulting contract, you accept those risks.  

CARE strongly recommends that you obtain appropriate insurance, including emergency medical evacuation coverage, to protect yourself against the risks inherent in your consulting work for CARE.

CARE CONTRACT/Purchase Order #: _______________________

Use this number on all correspondence with CARE.
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CONSULTANT AGREEMENT FOR WORK 

OUTSIDE THE UNITED STATES 

Note:  Use this Form Only for nationals and residents of the country 

where the CARE Country Office is located.  

____________________________________________  ("Consultant") and Cooperative for Assistance and Relief Everywhere, Inc. ("CARE"), a United States nongovernmental organization with offices at __________________[local address], agree as follows:

1. The Work.  Consultant shall complete the work (the “Work”) on Schedule A, which is attached and incorporated into this agreement.  The Work shall be of good quality and performed according to generally accepted standards.   Consultant certifies that no part of the Work shall be completed in the United States.
2. CARE Payment.  CARE shall pay Consultant the amount on Schedule A.  If there is a dispute between the parties, CARE may refuse to pay a portion or all of the payments until the dispute is resolved.

3. Relationship of Consultant to CARE.  Consultant is not an employee of CARE.  Consultant is not entitled to receive benefits usually afforded CARE employees. Consultant shall pay all taxes and fees related to the Work other than those that are paid by CARE according to Schedule A.  Nothing in this agreement shall create an employer/employee relationship, partnership or joint venture between the parties.  Consultant has no right or permission to agree to anything in the name of, or for the account of, CARE, or to create or accept any obligation on behalf of CARE. 

4. Ownership of Work.  Consultant agrees that it created the Work, it hereby provides CARE all rights to the Work, and no other party has any rights to the Work.  Consultant agrees that:  (a) on CARE’s reasonable request, Consultant will sign any document stating that CARE owns the Work and has all rights to the Work, including without limitation, copyright applications, assignments and other documents required to protect CARE’s right to the Work; and (b) on CARE’s request, Consultant shall provide CARE all originals, copies or other documents containing a part or all of the Work.  These obligations extend beyond the expiration or termination of this agreement.

5. Confidential Information.  Consultant may receive confidential information regarding CARE in connection with the Work.  Consultant shall never disclose any of CARE’s confidential information to anyone or use CARE’s confidential information for its own purposes without CARE's prior written agreement; provided, however, that confidential information may be disclosed to government authorities if the disclosure is required by law and Consultant has provided CARE notice and a reasonable opportunity to defend against such disclosure.

Confidential information of CARE means any information (written, oral or observed) relating to CARE's: (a) donors and potential donors; (b) beneficiaries; (c) employees; (d) business and strategic plans; (e) finances; and (f) relationship with any governmental entity.  Confidential information of CARE also includes information specifically designated confidential by CARE or which Consultant knows or reasonably should know is not generally known to the public.  These obligations extend beyond the expiration or termination of this agreement.
6. Indemnity.  Consultant shall defend, indemnify and hold CARE harmless from any losses, claims, damages, liabilities and expenses related to Consultant’s Work or performance of this agreement. These obligations shall extend beyond the expiration or termination of this agreement.

7. Compliance with Laws.  The Consultant shall comply with all laws, regulations, and orders applicable to it in connection with the Work.  

8. Agreements Between CARE and USAID.  This section is required by United States Agency for International Development ("USAID") regulations and applies if Consultant's services are procured in connection with funding to CARE by USAID:

This agreement incorporates by reference all relevant provisions of 22 CFR Part 226, Appendix A, including, without limitation, that Consultant will comply with the following:

a. If this agreement relates to experimental or research work, the United States Government (“USG”) and CARE have rights in any resulting invention pursuant to 37 CFR Part 401, and any implementing USAID regulations. 

b. If the payment hereunder exceeds US $100,000, the Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) applies.  The Consultant and any subcontracting tier must certify to the tier above that it has not and will not use USG funds to influence or try to influence certain persons in connection with obtaining a USG contract, grant or other award covered by 31 U.S.C. 1352. Each tier must disclose any lobbying with non-USG funds in connection with obtaining any USG award. Such disclosures are forwarded from tier to tier up to CARE.

c. Certain contracts shall not be made to parties listed on the U.S. General Services Administration's "Lists of Parties Excluded from Federal Procurement or Nonprocurement Programs'' in accordance with E.O.s 12549 and 12689, "Debarment and Suspension.'' This list contains the names of parties excluded by U.S. agencies, and contractors declared ineligible under statutory or regulatory authority other than E.O. 12549. Contractors with awards that exceed US $5,000 must provide the required certification regarding its exclusion status and that of its principals.

d. Consultant must comply with 42 U.S.C. 1651, et seq., relating to worker’s compensation insurance. As a general rule, on request, the U.S. Department of Labor will issue waivers for persons employed outside the United States who are not United States citizens or residents provided adequate protection will be given such persons.

Consultant shall, upon CARE's request, execute and deliver to CARE all representations, certificates and other documents and take all such other actions required by applicable U.S. regulations. These obligations extend beyond the expiration or termination of this agreement.

9. CARE Policies.  While on CARE premises (including in CARE vehicles) or performing the Work, Consultant shall comply with CARE policies provided orally or in writing to the Consultant, including those relating to security and prohibiting harassment and discrimination. 

10. CARE Name.  Consultant shall not use CARE's name in any publicity or disclose to the public any information relating to the Work without CARE's prior written consent. These obligations extend beyond the expiration or termination of this agreement.

11. Invoice Statements and Adjustments. Consultant shall provide CARE with periodic and final invoice statements in the form CARE determines.  The statements shall indicate services performed, any reimbursable expenses, any past payments and any other information CARE reasonably requests.  When CARE requests, Consultant shall provide CARE a final invoice up to sixty (60) days after the scheduled date of Work completion. CARE’s payment of any invoice shall never prevent CARE from questioning its correctness.  If any invoice statement is found to be incorrect, the invoice statement shall be corrected immediately and an appropriate payment shall be made.

12. Books and Records.  Consultant shall keep complete and accurate books and records regarding this agreement and that provide the basis for the invoice statements to CARE.  During the term of this agreement (including any renewals and extensions) and for three (3) years afterwards, CARE, USAID, the U.S. Comptroller General or any of their duly authorized representatives shall have access to any books, documents, papers and records of Consultant that are related to this agreement for the purpose of making audits, examinations, excerpts and transcriptions. These obligations extend beyond the expiration or termination of this agreement.

13. Termination.  CARE may terminate this agreement at any time for any reason, upon five (5) days’ prior written notice to Consultant.

14. Certification regarding Terrorism. Consultant hereby certifies that it has not provided and will not provide material support or resources to any individual or organization that it knows, or has reason to know, is an individual or organization that advocates, plans, sponsors, engages in, or has engaged in an act of terrorism.
15. Legal Notices.  Any legal notice relating to this agreement shall be delivered by hand or sent by confirmed fax or mail to the party’s address herein or to another address provided in writing by the party. Confirmation means that there is evidence of transmittal, such the recipient’s written reply or signature or an electronic confirmation. Notices to CARE shall be sent with one copy addressed "Attention: Senior Procurement Officer" and another copy addressed to Consultant's principal CARE contact.  

16. No Assignment.  Consultant shall not assign this agreement or have another person or entity perform any of the Work without CARE's prior written consent. 
17. No Other Persons Benefit.  No person or entity that is not a party to this agreement has any right to enforce, take any action or claim it is owed any benefit under this agreement.  
18. Entire Agreement.  This agreement states the entire understanding of the parties and replaces any prior or separate agreements, whether oral or written, regarding this subject matter.

19. Amendments.   This agreement cannot be amended except by a document signed by all the parties. 

20. Severability.  If any part of this agreement is held invalid, illegal or unenforceable, the rest of the agreement will remain valid, legal and enforceable and will not be impaired. 

21. Effective Date.  This agreement shall be effective on  ____________________________ [date].

COOPERATIVE FOR ASSISTANCE
AND RELIEF EVERYWHERE, INC.
CONSULTANT

By:  _______________________________
By:  ________________________________

Name: _____________________________
Name: ______________________________

Title:  _____________________________
Address:______________________________

Date:  _____________________________
Date:  _______________________________

[Rev 2/3/04]

CARE CONTRACT/Purchase Order #: _______________________


SCHEDULE A 

1.
Scope of Work.  Consultant shall perform the following duties and complete the following work:

[INSERT DETAILED DESCRIPTION OF DUTIES AND WORK TO BE COMPLETED. BE SURE TO INCLUDE CLEAR "DELIVERABLES" THE CONSULTANT WILL PROVIDE.]
Time.  Consultant shall commence the duties on the following date: [INSERT DATE HERE].

All work shall be completed by the following date: [INSERT DATE HERE].

2. Compensation.  Consultant shall receive the following compensation: 

[INSERT TOTAL SUM AND ANY BREAKDOWN OF PARTIAL PAYMENTS, ETC.]
3.
Expenses.  Consultant shall be reimbursed reasonable expenses for:  


[INSERT TOTAL SUM OF REIMBURSABLE EXPENSES: NOTHING, OR TOTAL SUM OF TRANSPORTATION BETWEEN SUCH AND SUCH PLACE, PER DIEM ALLOWANCE FOR LUNCH OR DINNER, HOTELS, COPIES, TRAINING MATERIALS, FAXES, PHONE CALLS, ETC. ]
No reimbursable expense in excess of _______________ [insert local currency amount, e.g. five hundred United States dollars (US $500.00)] shall be incurred without CARE's prior written approval.  If Consultant travel reimbursement shall be made under this agreement, then Consultant shall follow CARE's travel policies and be subject to CARE per diem rates.  

A fully completed CARE Travel and Expense Report (TER) is required for all travel expense reimbursements permitted under this agreement.  Consultant must submit original invoices and original receipts with the TER for each expense in excess of _______________ [insert local currency amount, e.g., twenty-five United States dollars (US $25.00).  The TER shall be approved and signed by CARE and submitted to the CARE Accounts Payable department.  The above noted Contact/Purchase Order Number must be clearly indicated on the properly completed TER.

4. Manner of Payment.  Consultant's compensation and reimbursable expenses shall be paid: 

[INSERT THIRTY (30) DAYS AFTER RECEIPT OF  PROPER APPROVED INVOICE AND/OR RECEIPT OF COMPLETED AND APPROVED TER (UNLESS OTHERWISE AGREED).  NOTE THAT ALL TERS MUST BE SUBMITTED WITH ORIGINAL INVOICES/RECEIPTS FOR EACH EXPENSE IN EXCESS OF $25.00].

INSERT WHETHER PAYMENT IS TO BE MADE VIA CHECK OR ACH/WIRE TRANSFER ]

CARE CONTRACT/Purchase Order #: _______________________

SCHEDULE A (Continued)
5. Good Faith Estimate of Total Payments.  The following is a good faith estimate of the total payments to be made by CARE under this agreement.  This estimate is not binding on the parties and is for the parties’ planning and budget purposes only.


Compensation (Section 2 above):

$ _________________________


Reimbursable expenses (Section 3 above)
$ _________________________


Total Sum of Contract/Purchase Order

$_________________________
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